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I hereby certify that this Petition for Rehearing is presented 
in good faith and not for the purpose of delay. 
Dated this J> ~ day of November, 1995. 
STRONG & HANNI 
jan 
Attorneys fox: Bq^§r Company, 
et al. 
PARTIES TO THE PROCEEDINGS 
The names of all parties to the proceedings in the lower court 
are set forth in the caption of the case on appeal. 
JURISDICTION 
This court has jurisdiction over this appeal pursuant to Utah 
Code Ann. § 78-2A-3(2) (j) , as amended. Jurisdiction in the Supreme 
Court prior to transfer was proper pursuant to Utah Code Ann. § 78-
2-2(3)(j), as amended. 
This Petition for Rehearing is filed pursuant to Rule 35, Utah 
Rules of Appellate Procedure. 
INTRODUCTION 
Rehearing is sought in this matter because there has been a 
misapprehension of facts by the Court in this matter as to the 
nature of the so-called "problems" with the elevators in question, 
the problems which actually occurred as opposed to what "could 
have" occurred and also what "problems" were or should have been 
known by The Boyer Company. 
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Additionally, adoption by this Court for the first time of a 
new standard of care creates real and substantial injustice and is 
not in the public interest. The Memorandum Decision calls for the 
trial court to apply conflicting standards in this case. As a 
matter of public policy, the decision should be reconsidered. This 
Court's Memorandum Decision is attached as Addendum A. 
POINTS OF LAW AND FACT OVERLOOKED OR MISAPPREHENDED 
IN THE MEMORANDUM DECISION OF THE COURT OF APPEALS 
I. POINTS OF FACT MISAPPREHENDED. 
Notwithstanding that all facts presented in the trial court 
and reasonable inferences therefrom must be considered in the light 
most favorable to appellant, it is nonetheless the case that no 
evidence exists of a dangerous condition in the elevators at any 
time before plaintiff's alleged accident which was or should have 
been known by The Boyer Company. The record of the evidence 
submitted at trial and this Court's own analysis establish that the 
directed verdict by the trial court was proper. 
Specifically, the misapprehended facts in the Court's opinion 
are: 
1. Elevators were "bad" and people were "afraid" of the 
elevators. While it is true that there was testimony from one 
witness (Marleen Pearce) that the elevators were "bad" and people 
were "afraid" of them, this Court should not regard such statements 
as evidence of a dangerous condition. Such statements were 
conclusory and gratuitous. To consider them as evidence of a 
dangerous condition would be analogous to holding owners of 
airplanes liable because people are afraid to fly. This Court 
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should reconsider equating such statements with evidence of a 
dangerous condition due to the adverse precedent that would result. 
2. Elevators stopping abruptly and passengers losing their 
balance as a result. The only evidence of elevators stopping 
abruptly and passengers thereby losing their balance was that it 
"could have" happened. There is no evidence in the record that 
such events ever did occur. Surely this Court does not mean to 
rely on such conjecture or possibilities as actual evidence or an 
inference that there was a dangerous condition. There is an 
evidentiary difference between "could have" and "did" happen. 
The witnesses all testified that no such incidents actually 
occurred and that no one was ever harmed or injured: 
- Brent Russon, Kimball Elevator Manager (Record pp. 1285, 
1289-90, Addendum B.) 
- Ed Williams, Kimball Elevator technician (Record p. 1374, 
Addendum C.) 
Renee Esson, building tenant (Record p. 1386, Addendum 
D.) 
- Marleen Pearce, building tenant (Record pp. 1225-7, 
Addendum E.) 
3. Elevator yo-yoing. While there is evidence of one 
instance of elevator "yo-yoing" before plaintiff's alleged incident 
(Record p. 1234), this was described as a gradual leveling process 
that did not constitute a hazard or risk of harm to passengers. 
(See Testimony of Ed Williams, pp. 1372-1374, Addendum C.) 
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4. People trapped in elevators. To cite instances of people 
being trapped in elevators as evidence of a "dangerous condition" 
is contrary to reason and the record. The uncontradicted evidence 
at trial was that the safest thing is for the elevator to stop if 
there is any power disruption until passengers can be attended to 
by a service technician. (Record p. 1292.) There is no evidence 
in the record of any harm or injury from such instances. 
(Testimony of Marlene Pearce, Record p. 1225, Addendum E; Renee 
Esson, Record pp. 1386-87, Addendum D.) 
Other factual errors are present in the Court's Memorandum 
Decision. For example, it is not true that this action was 
initiated only against Kimball. (See original Complaint, p. 
00001a.) Boyer Company was a defendant from the outset. Also, 
contrary to the decision, Kimball had ongoing involvement with the 
elevators after installation. Kimball was under contract with 
Boyer to service them at the time of plaintiff's alleged accident. 
II. POINTS OF LAW OVERLOOKED OR MISAPPREHENDED. 
If the ruling by this Court were merely that plaintiff 
presented evidence sufficient to raise a genuine issue of material 
fact, then despite the cost and lapse of time the case could none-
theless be retried. However, by adopting a different and entirely 
new standard of care applicable for the first time under Utah law, 
significant injustices will result. These include: 
1. The Court's opinion creates conflicting standards. In 
the Court's analysis of the adequacy of plaintiff's evidence to 
overcome the directed verdict, this Court held: 
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While we make no conclusion with respect to the weight 
and veracity of Kleinert's evidence, when viewed in a 
light most favorable to Kleinert, the evidence was 
sufficient to raise a genuine question of material fact 
as to whether The Boyer Company "knew, or in the exercise 
of ordinary care should have known, a dangerous condition 
existed and . . . had sufficient time to take corrective 
action." 
This Court thus reaffirmed the standard of "ordinary care" as 
announced in Kleinert I. Several paragraphs later, this Court then 
ruled that the "common carrier standard of care" should be applied 
by the trial court. 
2. Application of the common carrier standard denies due 
process. The most frequently used expression of the so-called 
common carrier standard of care is that a person subject to it must 
meet "the highest standard of care". This is such a meaningless 
and ambiguous expression as to be unconstitutionally vague. 
Under the "reasonable person" standard of care, a party has an 
objective standard against which a person can judge his/her 
conduct. This is not the case where the law requires a party to 
meet "the highest standard of care". Moreover, because this 
standard has never been applied to owners or managers of buildings 
in which there are elevators, there is no precedent for guidance. 
Due process has also been denied in that by adopting the new 
standard, this Court has nullified the license granted by the State 
of Utah for defendant to operate the elevators in question. 
3. Application of the common carrier standard in this case 
violates Article I, Section 18 of the Utah Constitution and Article 
I, Section 10 of the United States Constitution. Ex post facto 
laws are prohibited by the Utah Constitution, Article I, Section 
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18. Although generally reserved for criminal matters, the prohibi-
tion against ex post facto laws has strong equitable application in 
the present case. This is because defendant would be held liable 
under a much higher and vague standard of care as a common carrier 
than the reasonable person standard which clearly applied, even 
under this Court's pronouncement, at the time of this alleged 
incident nearly 12 years ago. 
4. Additional injustices will result. 
(a) The Boyer Company, if held to a common carrier standard 
of care, will, in effect, be held to a higher standard with regard 
to the operation of the elevators than the defendant in this case 
which manufactured and installed the elevators and then serviced 
them after sale through the date of plaintiff's alleged accident. 
As acknowledged by this court, Kimball Elevator Company was 
dismissed because plaintiff could not show a defect in the 
elevators. Her inability to show such a defect was not limited to 
its existence at the time the elevators were sold to The Boyer 
Company. Rather, she could show no such defect even after they 
were sold and while operating in The Boyer Company's building. 
This Court's decision has the anomalous result of subjecting the 
owner of a building which bought the elevator from Kimball and 
hired Kimball to service it thereafter to a higher standard than 
the company that manufactured, installed and serviced the elevator. 
(b) "Highest standard of care" now or then? Unresolved in 
this Court's opinion is whether The Boyer Company is to be held to 
the "highest standard of care" as measured at the time of this 
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alleged incident in 1984, or whether it is to be measured by 
standards in 1996 or 1997, when this matter again comes to trial. 
(c) Stare decisis. In choosing to apply the common carrier 
standard, this Court rejects numerous decisions and years of 
reliance by The Boyer Company and other building owners and 
managers. More a question of policy than power, this Court should 
reconsider the effect its change will have on this defendant, other 
private owners of buildings with elevators, state and federal 
agencies owning or managing buildings with elevators, charitable 
institutions, not for profit organizations and other entities. 
As noted by the Utah Supreme Court in State v. Menzies, 889 
P.2d 393 (Utah 1994), the doctrine of stare decisis requires that 
there be either a finding that prior law was erroneous or that the 
Court is "clearly convinced" that a change is in the public 
interest. No evidence was present in this case to permit such a 
finding from the dicta in Lamb v. B & B Amusement Corp., 869 P.2d 
926 (Utah 1993). 
(d) Conflict with existing law. The Boyer Company and other 
building owners and managers are subject to the laws and regula-
tions of this state affecting elevators. Particularly, they must 
comply with the Utah Uniform Building Standards Act, Chapter 56 of 
Title 58, and all regulations, standards adopted thereunder 
including the Standards of the American National Standards 
Institute, Inc., the Uniform Building Code, the Uniform Mechanical 
Code, and the National Electrical Code. Moreover, elevators must 
be periodically inspected and certified by state inspectors. To 
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the extent the so-called "highest standard of care" conflicts with 
or in any way supersedes these numerous standards and codes, it is 
both impermissible and unreasonable. 
CONCLUSION 
For the above reasons, defendant respectfully and urgently 
requests this Court to reconsider its Memorandum Decision in this 
matter. At the very least, this Court should grant the Petition 
for Rehearing to provide guidance on how to implement the 
conflicting standards of care as set forth in its decision and to 
otherwise guide the trial court in application of these standards 
in the present case. 
Respectfully submitted this J ~ day of November, 1995. 
STRONG & HANNI 
S. Baird Morgan 
Attorneys /rpr Appellees 
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IN THE UTAH COURT OF APPEALS COURT OF APPEALS 
ooOoo •-
Deanna Kleinert, 
Plaintiff and Appellant, 
v. 
Kimball Elevator Company, a 
Utah corporation; HRB Company 
aka The Boyer Company, a Utah 
corporation; The Boyer 
Company, a general partnership; 
185 South State Associates aka 
Boyer Foothills Partnership, 
Ltd., a limited partnership; 
Boyer-Gardner Properties 
Partnership, a general 
partnership; H. Roger Boyer, 
an individual; Kern C. Gardner, 
an individual; and 185 South 
State Owners' Association, a 
Utah corporation, 
Defendants and Appellees. 
OPINION 
(For Official Publication) 
Case No. 940485-CA 
F I L E D 
(October 19, 1995) 
Third District, Salt Lake County 
The Honorable David S. Young 
Attorneys: Fred R. Silvester and Clark A. McClellan, Salt Lake 
City, for Appellant 
S. Eaird Morgan and H. Burt Ringwood, 
for Appellees 
1 *- T — T - — /-»-•*--, 
Before Judges Orme, Bench, and Billings. 
BENCH, Judge: 
Deanna Kleinert appeals from the trial court's grant of the 
Boyer Company's motion for a directed verdict. We reverse and 
remand. 
problems with earthquake devices and on-board computers.* Russon 
further testified that he spoke with a representative of the 
Boyer Company about the operational problems with the elevators 
prior to Kleinert's incident. 
Edward Williams, a Kimball repairman, testified about 
specific service calls he responded to in the Boyer Company 
building prior to Kleinert's incident. Williams testified that 
he responded to problems with governor switches, "yo-yoing," and 
people stuck in elevators, as well as problems that had no 
apparent cause. Williamsalso testified that when a governor 
switch is tripped the elevator may stop) abruptly. 
Several other witnesses testified that they had been trapped 
in the elevators prior to the date of Kleinert's incident. One 
witness testified that she, as well as others in the building, 
knew the elevators were "bad" and that they were "afraid" of 
them. 
Kleinert submitted copies of Kimball's service logs for the 
elevators covering the period prior to Kleinert's incident. 
These logs show numerous reports of elevator problems and 
malfunctions. Kleinert also submitted evidence indicating that 
the Boyer Company was aware of the elevator problems prior to the 
incident. There was testimony presented that Kimball as well as 
others reported the elevator problems to the Boyer Company. 
After the close of Kleinert's case-in-chief, the Boyer 
Company moved for a directed verdict claiming that there was no 
evidence that the Boyer Company had knowledge, either actual or 
constructive, of any defective or dangerous condition in the 
elevators. The trial court granted the Boyer Company's motion 
and this appeal followed. 
ISSUES 
Kleinert raises the following issues on appeal: (1) whether 
the trial court properly granted the Boyer Company's motion for a 
directed verdict; (2) whether the Boyer Company should be held to 
the "common carrier" standard of care; and (3) whether this case 
should be assigned to a different trial judge on remand because 
the present trial judge is biased against her claim. 
1. A Kimball technician, testified that "yo-yoing" is the 
process whereby an elevator attempts to level off when it reaches 
a floor. He stated that when an elevator reaches a floor it 
might overshoot the floor by several inches and then move up and 
down until it levels off with the floor. 
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Standard of Care 
Kleinert also argues that the Boyer Company should be held 
to the common-carrier standard of care. Having submitted 
evidence sufficient to raise a genuine issue of material fact 
under the standard of care applicable to property owners 
generally, Kleinert has also necessarily raised a genuine issue 
of material fact under the higher standard of care applicable to 
common carriers. However, since the legal issue of whether an 
elevator operator should be held to a common-carrier standard of 
care is likely to resurface on remand, we address the merits of 
Kleinert's claim. See State v. Emmett, 839 P.2d 781, 786 (Utah 
1992)(holding it appropriate to address issues that, while not 
necessary to resolve appeal, may arise on remand). 
After Kleinert I was decided, the Utah Supreme Court decided 
Lamb v. B & B Amusements Corp., 869 P.2d 926 (Utah 1993), which 
discussed the standard of care to be applied to amusement ride 
operators. Jd. at 930. In Lamb, the supreme court stated that 
"[t]he heightened standard of care required of common carriers is 
predicated on the principle that % [p]ersons using ordinary 
transportation devices, such as elevators and buses, normally 
expect to be carried safely, securely, and without incident to 
their destination.'" id. (quoting Harlan v. Six Flags Over 
Georgia, Inc., 297 S.E.2d 468, 469 (Ga. 1982)(emphasis added)). 
The court further discussed the rationale behind the common-
carrier standard of care: 
The "reasonably prudent person" standard of 
care is a flexible legal concept requiring a 
greater or lesser degree of care according to 
the nature of the circumstances that a 
reasonably prudent person would consider in 
assessing possible risks of injury. Common 
carriers are held to a higher standard of 
care than the "reasonably prudent person" 
standard. See Johnson v. Lewis, 121 Utah 
218, 225, 240 P.2d 498, 502 (1952); see also 
McMaster v. Salt Lake Transp. Co., 108 Utah 
207, 210, 159 P.2d 121, 122 (1945); Sine v. 
Salt Lake Transp. Co., 106 Utah 289, 296, 147 
P.2d 875, 879 (1944). Passengers entrust 
common carriers with their personal safety, 
have little if any opportunity to protect 
themselves from harm caused by a common 
carrier, and pay the carrier for safe 
transportation. In addition, the public has 
an important stake in having the public 
transportation of persons be as safe as 
possible. 
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Whenever a party to any action or 
proceeding, civil or criminal, or his 
attorney shall make and file an affidavit 
that the judge before whom such action or 
proceeding is to be tried or heard has a bias 
or prejudice, either against such party or 
his attorney or in favor of any opposite 
party to the suit, such judge shall proceed 
no further therein, except to call in another 
judge to hear and determine the matter. 
"This rule requires that a party alleging judicial bias or 
prejudice must first file an affidavit to that effect in the 
trial court.'1 Wade, 869 P.2d at 11; accord Haslam v. Morrison, 
113 Utah 14, 190 P.2d 520, 523 (1948)(holding issue of bias or 
prejudice a matter determined by trial court "in the first 
instance," subject to appellate review); Sukin, 842 P.2d at 926; 
see also Utah Code Jud. Conduct, Canon 3(E)(providing examples of 
potential grounds for disqualification). We will not therefore 
address the issue of judicial bias because it is raised for the 
first time on appeal. 
CONCLUSION 
Kleinert submitted evidence sufficient to raise a genuine 
issue of material fact as to whether the Boyer Company was 
negligent. The trial court therefore erred by granting the Boyer 
Company's motion for a directed verdict. On remand, the trial 
court should apply the common-carrier standard of care to 
Kleinert's claim. Any claim of bias must be presented to the 
trial court. 
Reversed and remanded for proceedings consistent with this 
opinion. 
ussell W. Bench, Judge 
WE CONCUR: 
Gregory J^X^rme, Presiding Judge 
Judith M. Billings, Judge 
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ADDENDUM 
B 
TESTIMONY OF BRENT RUSSON 
BRENT RUSSON, 
CALLED AS A WITNESS BY AND ON BEHALF OF THE PLAINTIFF, 
HAVING BEEN FIRST DULY SWORN, WAS EXAMINED AND TESTIFIED 
AS FOLLOWS: 
THE CLERK: PLEASE BE SEATED AND STATE YOUR NAME 
AND SPELL IT. 
THE WITNESS: MY NAME IS BRENT RUSSON SPELLED 
R-U-S-S-O-N. 
MR. SILVESTER: GOOD AFTERNOON, MR. RUSSON. I 
APOLOGIZE TO YOU, THE COURT, THE JURY. APPARENTLY THERE 
WAS A MISCOMMUNICATION ABOUT WHEN MR. RUSSON WOULD BE HERE 
AND I CERTAINLY DON'T MEAN TO DRAG THIS ON LONGER THAN IT 
NEEDS TO BE. 
DIRECT EXAMINATION 
BY MR. SILVESTER: 
Q MR. RUSSON, WHERE DO YOU PRESENTLY WORK? 
A I WORK FOR U.S. ELEVATOR. 
Q IS THAT A SUCCESSOR TO KIMBALL ELEVATOR? 
A U.S. ELEVATOR PURCHASED KIMBALL ELEVATOR. 
Q OKAY. PRIOR TO THAT OCCURRING DID YOU WORK FOR 
KIMBALL ELEVATOR? 
A YES, I DID. 
Q FOR WHAT PERIOD OF TIME? 
58 
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A FOR THE PERIOD OF MAY, 1983 THROUGH--THE NAME 
WAS CHANGED IN NOVEMBER, 1992. SO IT WAS DURING THAT 
PERIOD THAT I WORKED FOR KIMBALL ELEVATOR. 
Q WHAT WERE YOUR JOB DUTIES WITH KIMBALL ELEVATOR? 
A I'M THE DISTRICT MANAGER THERE AND THOSE DUTIES 
INCLUDE THE OVERALL ADMINISTRATION OF OFFICE AFFAIRS, THE 
OVERSEEING OF SERVICE AND THE LEVELS OF SERVICE THAT WE 
PROVIDE, CUSTOMER RELATIONS, SELLING CONTRACTS AND THE 
LIKE. 
Q AS PART OF THOSE DUTIES DID YOU EVER WORK FOR 
THE BOYER COMPANY WITH RESPECT TO THE BUILDING ON 185 
SOUTH STATE STREET? 
A I DID. 
Q WHAT IS YOUR RELATIONSHIP WITH THE BOYER COMPANY 
RESPECTING THAT BUILDING? 
A MY PERSONAL RELATIONSHIP? 
Q RIGHT. 
A I WORKED WITH THE PROPERTY MANAGEMENT PORTION OF 
THE BOYER COMPANY AND PROVIDED, SUBMITTED AND SECURED 
MAINTENANCE AGREEMENTS ON THE ELEVATORS AT 185 SOUTH 
STATE. 
Q DID YOU EVER SERVICE THE ELEVATORS YOURSELF? 
A NO. 
Q WERE YOU RESPONSIBLE FOR KEEPING THE KIMBALL 
BUSINESS RECORDS THAT RELATED TO THOSE ELEVATORS? 
59 
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1 I A YES. 
2 | Q WHAT WAS YOUR RESPONSIBILITY IN THAT REGARD? 
3 j A TO MAINTAIN FILES, CORRESPONDENCE, BILLING, TO 
MAKE SURE THAT SERVICE AS AGREED UPON WAS RENDERED ON A 
TIMELY BASIS, THE MAINTENANCE OF GENERAL COMMUNICATION 
BETWEEN OUR OFFICE AND THE BOYER COMPANY. 
Q YOU WERE KIND OF THE MANAGEMENT PERSON THEN 
RESPONSIBLE FOR THAT LIAISON? 
A THAT'S CORRECT. 
Q WOULD YOU CONSIDER THE BOYER COMPANY A MAJOR 
ACCOUNT OF KIMBALL ELEVATOR DURING THE TIME YOU WERE 
WORKING FOR KIMBALL? 
A YES, I WOULD. 
Q I'D LIKE TO SHOW YOU--
MR. SILVESTER: IF I MAY APPROACH, YOUR HONOR? 
JUDGE YOUNG: YOU MAY. CERTAINLY. 
Q (BY MR. SILVESTER) I'D LIKE TO SHOW YOU, MR. 
RUSSON, SOME DOCUMENTS THAT HAVE THE NAME KIMBALL ON TOP. 
I'D LIKE YOU TO TELL ME WHAT THOSE DOCUMENTS CONSIST OF. 
A THESE ARE ELEVATOR SERVICE AND MATERIAL RECEIPTS 
WHICH WERE THE ORIGINAL DOCUMENTS USED BY U.S. ELEVATOR 
PERSONNEL WHEN THEY WOULD PROVIDE MAINTENANCE AS WELL AS 
RESPOND TO ANY TYPE OF CALL OR SPECIAL SERVICE ON THE 
ELEVATORS AT THAT BUILDING. THEY DO ALL APPEAR TO BE FOR 
THAT BUILDING. 
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FROM LOOKING AT THE SUMMARY AND LOOKING AT THE SHEETS THAT 
YOU HAVE HERE THAT AT LEAST UP TO THE PERIOD OF JUNE 15TH, 
1983 THAT THESE ELEVATORS HAD A LOT OF TROUBLE? 
A YES, I WOULD AGREE THAT THERE WERE A LOT OF 
CALLS. AND I FIND THESE CALLS TO BE VERY INTERESTING. 
Q WELL, YOU'LL GET A CHANCE TO TESTIFY FOR MR. 
MORGAN. I REALIZE YOU'RE PREPARED FOR HIM, BUT RIGHT NOW 
I'D LIKE YOU TO PAY ATTENTION TO MY QUESTIONS AND JUST 
ANSWER THEM. 
A YES. 
Q YOU'LL NOTE ON THE FIRST PAGE THAT THERE ARE 
SEVERAL OCCASIONS WHERE THE GOVERNOR OVERSPEED SWITCH 
TRIPPED IN THE ELEVATOR. DO YOU SEE THAT? 
A YES. 
Q IN FACT, YOU WOULD AGREE WITH ME, WOULDN'T YOU, 
THAT THE GOVERNOR OVERSPEED SWITCH IS DESIGNED TO TRIP 
WHEN THE ELEVATOR GOES OVER ITS RATED SPEED PLUS SOME 
SAFETY FACTOR. 
A YES. 
Q SO IT'S FAIRLY REASONABLE TO CONCLUDE WHEN YOU 
LOOK AT THIS THAT AT LEAST ON SOME OCCASIONS THESE 
ELEVATORS WERE GOING FASTER THAN THEY WERE ALLOWED TO GO 
BY THE MECHANICS THAT WERE IN THE ELEVATOR, ISN'T IT? 
A YES. 
Q DO YOU KNOW WHAT HAPPENS TO A PERSON WHO'S IN AN 
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ELEVATOR THAT'S GOING FASTER THAN IT SHOULD AND IT STOPS 
SUDDENLY? 
A YES. 
Q THEY LOSE BALANCE, CORRECT? 
A SOMETIMES. 
Q DO YOU RECALL WHAT THE RATE OF SPEED ON THE 
ELEVATOR AT 185 SOUTH STATE WAS? 
A I BELIEVE IT'S 350 FEET PER MINUTE. 
Q 350 FEET PER MINUTE. COULD IT BE AS MUCH AS 500 
FEET PER MINUTE? 
A NO. 
Q COULD IT BE AS MUCH AS 400 FEET PER MINUTE? 
A NO. 
Q WHAT ARE THE RANGES THAT ELEVATORS OF THIS 
PARTICULAR MODEL ARE ALLOWED TO TRAVEL? 
A GEARED ELEVATORS MANUFACTURED BY HOLLISTER 
WHITNEY, WHICH IS THE MANUFACTURER OF THE MACHINE FOR THIS 
ELEVATOR, COMES IN TWO SPEEDS. ONE OF THEM IS 2 00 FEET 
PER MINUTE, THE OTHER IS 350 FEET PER MINUTE. THAT'S THE 
DESIGNED, DESIGNATED SPEED AVAILABLE. 
Q WHAT'S THE TOLERANCE FOR THAT SPEED BEFORE AN 
OVERSPEED SWITCH IS TRIPPED? 
A I'M NOT AN ELEVATOR ADJUSTER BUT MY RECOLLECTION 
IS THAT IT'S APPROXIMATELY 20 PERCENT. MIGHT BE 15 
PERCENT. 
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1 | Q LET'S TAKE THE 3 50 A MINUTE. AN ELEVATOR GOING 
2 ! 350 FEET PER MINUTE IS GOING HOW FAST PER SECOND? 
I 
3 I A I DON'T KNOW. YOU'D HAVE TO TELL ME. I NEVER 
4 
5 
6 
7 
8 
9 
CALCULATED THAT. 
Q ABOUT 60? 
A WHATEVER YOU SAY. 
Q DO YOU RECALL WHETHER OR NOT KIMBALL ELEVATOR 
EVER CAME TO ANY CONCLUSION PRIOR TO JUNE 15TH OF 1983 
ABOUT WHY THE GOVERNOR OVERSPEED SWITCHES WERE TRIPPING IN 
10 | THESE ELEVATORS? 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A YES. 
Q WHAT CONCLUSION DID YOU REACH? 
A PEOPLE WERE JUMPING IN THE ELEVATORS. 
Q ON EVERY OCCASION? 
A NO. 
Q HOW DID YOU REACH THAT CONCLUSION? 
A WHENEVER WE SEE A LARGE NUMBER OF SAFETY OR 
GOVERNOR SETS, WE SEND OUT A SERVICE MAN, OF COURSE. AND 
WHEN HE ARRIVES THERE ARE TWO WAYS IN WHICH A GOVERNOR IS 
SET. THERE ARE TWO SEPARATE SWITCHES. ONE IS AN ELECTRI-
CAL SWITCH, ONE IS A MECHANICAL SWITCH. THEY ARE BOTH 
INDEPENDENT FROM EACH OTHER. A SOFT SET OF THE SAFETIES 
IS GENERALLY A MOMENTARY SOFT SET, MEANING THE ELECTRICAL 
SWITCH IS THE ONE THAT IS TURNED ON, OR ACTIVATED, MEANS 
THAT IT IS A MOMENTARY CHANGE IN SPEED, THE ELEVATOR 
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RESPONDS TO IT. BUT THE MECHANICAL SET DOES NOT SET SO 
THEY'RE SET AT TWO DIFFERENT LEVELS. IT'S VERY EASY TO 
SET A SAFETY ON AN ELEVATOR. IF YOU ARE INSIDE ONE AND 
YOU CHOOSE TO JUMP UP AND DOWN, JUST THAT MUCH CAN CREATE 
THAT PERCENTAGE OF DIFFERENCE IN SPEED AND CAUSE THE 
GOVERNOR TO SET. 
Q HOW MANY OF THESE SITUATIONS DO YOU RECALL THAT 
THE SAFETY, THE MECHANICAL SAFETIES WERE SET AS OPPOSED TO 
ELECTRICAL IN THE SPEED SWITCH? 
A I WOULD HAVE TO LOOK AT THE DOCUMENT AND DETER-
MINE IF THEY IDENTIFY THEM AS SUCH. I DON'T KNOW. 
Q WASN'T IT A COMMON PRACTICE DURING THIS PERIOD 
OF TIME TO FOLLOW THE GOVERNOR TRIP AS A TRIP AND A SAFETY 
TRIP AS THE MECHANICAL TRIP? ISN'T THAT WHAT YOUR SERVICE 
MEN CALLED IT? 
A NO. WHAT THEY'RE CALLED HERE IS GOVERNOR SAFETY 
SWITCH TRIPPED--GOVERNOR OVERSPEED SWITCH TRIPPED. OVER-
SPEED--! WOULD ONLY BE GUESSING. A SERVICE MANAGER FOR MY 
COMPANY COULD RESPOND MORE APPROPRIATELY TO THAT QUESTION. 
Q OKAY. WE WILL ASK HIM. 
A I'M NOT A SERVICE MAN. 
MR. SILVESTER: IF I MAY APPROACH, YOUR HONOR? 
JUDGE YOUNG: YOU MAY. CERTAINLY. 
MR. SILVESTER: I AM NOT GOING TO INTRODUCE THIS 
IN EVIDENCE. I WOULD JUST LIKE TO ASK THE WITNESS SOME 
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ARE VERY SOPHISTICATED AND THEY HAVE A COMPUTER WHICH 
RIDES ON THE ELEVATORS THEMSELVES, AS I UNDERSTAND THEM. 
AND THE CCU IS MERELY THE DESCRIPTION OF A PARTICULAR 
COMPUTER BOARD WHICH IS DESIGNED TO HELP THE ELEVATORS 
COMMUNICATE OR DO SOMETHING LIKE THAT. 
Q DID YOU EVER BECOME AWARE, IN LOOKING THROUGH 
THE SERVICE RECORDS FOR THESE ELEVATORS, THAT THOSE HAD TO 
BE REPLACED AND CHANGED BETWEEN ELEVATORS ON NUMEROUS 
OCCASIONS? 
A YES. 
Q YOU DIDN'T ATTRIBUTE THAT TO TENANT-PROBLEMS, 
DID YOU? 
A NO. 
Q NOW I NOTE IN SEVERAL OF THE INCIDENTS INVOLVING 
THE ELEVATORS THAT SOMEHOW THERE WAS SOMETHING WRONG WITH 
AN EARTHQUAKE. NOW THAT'S AN EARTHQUAKE PROTECTION DEVICE 
ON THE ELEVATOR; IS THAT CORRECT? 
A YES, IT IS. 
Q AND ON HOW MANY OF THOSE OCCASIONS DID YOU 
DETERMINE THAT THAT WAS SOMEHOW TENANT-RELATED? 
A IT'S DIFFICULT FOR ME TO SAY WITHOUT REVIEWING 
EACH OF THESE PARTICULAR ENTRIES. EARTHQUAKE DEVICES ARE 
SET IN SEVERAL WAYS. WE FIND THEM WHEN PEOPLE DROP KEYS 
OR THROW PAPER DOWN IN THE LITTLE SPACE BETWEEN THE 
ELEVATOR. IT HAPPENS IN THAT FASHION, BUT I CAN'T REALLY 
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COMMENT WITHOUT AN EXAMINATION. IT'S BEEN A LONG TIME 
SINCE I GAVE A DEPOSITION ON THIS CASE. 
Q IF YOU'LL LOOK AT THE SUMMARY, OR YOU CAN LOOK 
AT THE ACTUAL ENTRY, 4/19/83, ON ELEVATOR NUMBER 2. IT 
SAYS, NUMBER 2 ON EARTHQUAKE RESET, HAVING MOTOR DOOR 
FRAMES ON TOP OF ELEVATOR. 
DO YOU KNOW WHAT THAT REFERS TO? 
A NO. 
Q DO YOU KNOW WHETHER OR NOT THAT MIGHT BE AN 
INDICATION THAT SOMEONE HAD BEEN ON TOP OF THE ELEVATOR 
CAR ITSELF? 
A I DON'T KNOW. 
Q LET'S LOOK AT ANOTHER ONE JUST FOR AN EXAMPLE. 
LOOK AT 3-30-83. IT SAYS ELEVATOR YO-YOING ON FIRST 
FLOOR, RUNS SLOW DOWN--RUN SLOWED DOWN SPEED ON SSD-1. 
MY FIRST QUESTION IS, WHAT IS SSD-1? 
A SSD-1 IS A BOX, A LITTLE BOX ABOUT THE SIZE OF A 
BREAD BOX THAT HAS LITTLE DIALS ON IT. AND THESE DIALS 
CONTROL LEVELING SPEED, UP SPEED, DOWN SPEED, THEY CONTROL 
THE--IF YOU'VE BEEN IN AN ELEVATOR WHEN IT COMES IN TOO 
HARD, TOO HOT OR WITH TOO MUCH SPEED IT KIND OF MAKES YOU 
SAY, WHOA, THAT WAS FAST. AND IT'S THIS BOX THAT CONTROLS 
THOSE SPEEDS. AND IT'S KNOWN AS AN SSD-1. IT'S FULL OF 
ELECTRONICS AND IT JUST DOES A LOT OF--IT IS A CONTROL 
DEVICE. 
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1 | • Q BASED ON THE UNDERSTANDING OF THE WAY THESE 
i 
2 ; PARTICULAR ELEVATORS WORK DO YOU BELIEVE THAT THE ELEVATOR 
! 
3 i YO-YOING ON THE FIRST FLOOR HAD ANYTHING TO DO WITH 
4 
5 
6 
7 
8 
TENANT-RELATED PROBLEMS? 
A NO. 
Q IF YOU WILL LOOK AT 3-4-83 THERE'S THE ENTRY 
THERE, ELEVATOR 3, THE LAST PART OF THAT ENTRY SAYS, GOING 
UP GOVERNOR SWITCH TRIPPED. DID YOU BELIEVE THAT WAS, IN 
9 | FACT, A TENANT PROBLEM BASED ON YOUR EXPERIENCE AND UNDER-
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
STANDING? 
A I HAVE NO WAY OF KNOWING. 
Q OKAY. THE GOVERNOR SPEED, THE GOVERNOR OVER-
SPEED SWITCH CAN TRIP IN EITHER DIRECTION, CORRECT? 
A YES. 
Q AND WHEN A SERVICE PERSONNEL PERSON LOOKS AT AN 
ELEVATOR THEY CAN DETERMINE WHICH DIRECTION THE ELEVATOR 
WAS GOING ON SOME OCCASIONS WHEN IT TRIPPED, CORRECT? 
A I DON'T KNOW. 
Q NOW LET'S LOOK--WE'RE STILL ON, WE'RE STILL ON 
EXHIBIT P-4, WHICH WAS YOUR LETTER TO MR. PETERSON OF JULY 
20TH, 1983. LET'S LOOK AT THE CONTRACT THAT'S ATTACHED TO 
THAT. MY FIRST QUESTION. WAS THIS CONTRACT EVER SIGNED 
BY THE BOYER COMPANY? 
A THIS VERY CONTRACT THAT I HAVE IN MY HAND WAS 
NOT. 
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Q OKAY. THEN LET'S TALK ABOUT WHAT YOU PROPOSED 
IN THIS PARTICULAR PROPOSAL WITH THIS LETTER AND THIS 
CONTRACT. YOU'VE NOW ELIMINATED ITEM NO. 1 AS SOMETHING 
THAT KIMBALL'S GOING TO DO; IS THAT CORRECT? 
A EXCUSE ME? I'VE ELIMINATED NO. 1--
Q AS AN ITEM THAT KIMBALL WILL DO AS PART OF THEIR 
MAINTENANCE AGREEMENT. 
A THAT'S CORRECT. 
Q AND THAT'S REGULAR SERVICE ON THE ELEVATOR 
MACHINE, THE MOTOR, THE GENERATORS, ET CETERA; IS THAT 
CORRECT? 
A NO. 
Q LET ME ASK IT AGAIN. I MAY HAVE ASKED THE 
QUESTION IN A CONFUSING MANNER AND I DON'T MEAN TO. 
THIS IS A PROPOSED ELEVATOR SERVICE AGREEMENT. 
IS THAT ACCURATE? 
A THAT IS CORRECT. 
Q AND ITEM NO. 1 HAS A CHECK MARK NO. IS THAT 
ACCURATE? 
A THAT'S CORRECT. 
Q AND THOSE SERVICES LISTED UNDER ITEM NO. 1 ARE 
SERVICES THAT UNDER THIS PROPOSAL WOULD NOT BE PERFORMED 
BY KIMBALL AS PART OF THEIR MAINTENANCE AGREEMENT. 
ACCURATE? 
A NO. MAY I EXPLAIN? 
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WHICH IS NOT TO BE CONFUSED WITH THE WARRANTY. THE SER-
VICE, OR THE FREE MAINTENANCE IS THE PERIOD WHERE OUR 
TECHNICIAN COMES IN, AND NOT ONLY IS IT UNDER WARRANTY FOR 
PARTS REPLACEMENT, BUT WE ALSO TAKE CARE OF CALLS AND 
SERVICE AND ADJUSTMENT. AND IT'S DURING THAT PERIOD WHEN, 
IF THERE ARE ANY BUGS IN THE SYSTEM, AND IF YOU WERE TO 
TAKE A WRIST WATCH AND THROW IT ON THE GROUND AND ALL THE 
WHEELS GO EVERYWHERE, YOU'D HAVE A SENSE FOR ALL THE TINY 
PARTS THAT ARE IN AN ELEVATOR WHEN THOSE PARTS NEED TO BE 
ADJUSTED, WE TAKE CARE OF THOSE AND ANY PROBLEMS THAT 
EXIST IN THE SYSTEM DURING ITS FIRST YEAR OF OPERATION. 
THEY GENERALLY RAISE THEIR HEADS AND SAY I NEED ADJUST-
MENT. AND THAT'S WHAT THE FREE SERVICE IS FOR. 
Q OKAY. WAS THERE A SITUATION IN THIS CASE WHERE 
AN ADDITIONAL WARRANTY PERIOD THAT NORMALLY WOULD HAVE 
BEEN OFFERED WAS NOT OFFERED BECAUSE OF YOUR NOT BEING 
THERE? 
A NO. THIS PARTICULAR SENTENCE THAT WE'RE 
REFERRING TO, AND YOU JUST READ, KIMBALL ELEVATOR HAS 
CONTINUED TO PROVIDE SERVICE AS A COURTESY TO THE BOYER 
COMPANY, I ARRIVED IN SALT LAKE CITY IN MAY, ABOUT LABOR 
DAY OF 1983. THESE ELEVATORS CAME OFF FREE SERVICE SOME 
TIME VERY CLOSE TO MY ARRIVAL. AND BY THE TIME THAT I'D 
BEEN THROUGH ALL OF THE FILES AND IDENTIFIED WHEN CON-
TRACTS BEGAN AND WHEN THEY ENDED IT BECAME APPARENT THAT 
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WE HAD MISSED THE TERMINATION OF THAT PERIOD. AND IN AN 
EFFORT TO MAINTAIN OUR RELATIONSHIP WITH THE BOYER 
COMPANY, REALLY, WITH ANYONE, IF, FOR SOME REASON I AM 
UNABLE TO GIVE THEM AN OPPORTUNITY TO PUT AN ELEVATOR ON 
MAINTENANCE I WILL GENERALLY EXTEND THAT WARRANTY PERIOD 
UNTIL THE OWNERS OR MANAGERS HAVE AN OPPORTUNITY TO ACCEPT 
A PROPOSAL THAT I'VE GIVEN THEM. 
Q IS THAT WHAT HAPPENED HERE? 
A THAT'S WHAT HAPPENED HERE. 
Q ALL RIGHT. THEN YOUR INITIAL PROPOSAL, AS I 
UNDERSTAND IT, WAS THE FULL SERVICE CONTRACT AS ATTACHED 
TO YOUR JULY 12TH, '83 LETTER. THAT WAS YOUR OPENING BID 
OR PROPOSAL, IF YOU WILL, TO THE BOYER COMPANY, CORRECT? 
A THAT'S CORRECT. 
Q NOW, DO YOU ALWAYS HAVE THAT INITIAL OFFER AND 
PROPOSAL ACCEPTED BY CUSTOMERS THAT YOU'RE DEALING WITH 
WHO HAVE ELEVATORS THAT WANT TO MAINTAIN SERVICE? 
A I WISH WE ALWAYS DID BUT WE DON'T ALWAYS. 
Q DID YOU FEEL THAT BOYER WAS NEGLECTING OR SHORT-
CHANGING THE SERVICE OR MAINTENANCE ON THOSE ELEVATORS BY 
NOT ACCEPTING YOUR INITIAL BID OR PROPOSAL? 
MR. SILVESTER: OBJECTION, YOUR HONOR. I THINK 
IT CALLS FOR A LEGAL CONCLUSION AND HAS NO FOUNDATION. 
JUDGE YOUNG: THE OBJECTION'S OVERRULED. HE CAN 
RESPOND. 
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THE WITNESS: COULD YOU RESTATE THAT QUESTION? 
Q (BY MR. MORGAN) DO YOU FEEL BY NOT ACCEPTING 
YOUR INITIAL BID OR PROPOSAL THAT THEY WERE SHORT-CHANGING 
OR NEGLECTING IN ANY WAY THE SAFETY OR THE EFFECTIVE 
OPERATION OF THE ELEVATORS? 
A THERE'S TWO QUESTIONS THERE. ONE IS SAFETY, ONE 
IS THE OPERATION. 
Q OKAY. 
A I FEEL THAT THEY WERE NOT COMPROMISING THE 
SAFETY. I DO BELIEVE THAT MAINTENANCE IS REQUIRED ON 
ELEVATORS AND THAT'S WHY I PROPOSED MAINTENANCE. AND IF I 
DIDN'T, IF I FELT THAT IT WAS NOT NECESSARY I WOULDN'T 
PROPOSE IT. SO MAINTENANCE IS NECESSARY BUT I DON'T FEEL 
THEY COMPROMISED THE SAFETY. 
Q NOW, THE MAINTENANCE THAT YOU ARE TALKING ABOUT 
IS THE INITIAL BID PROPOSED, WEEKLY VISITS, CORRECT? 
A YES. 
Q AND THAT WAS NOT ACCEPTED, BUT LATER WHEN THE 
$950.00 CONTRACT THAT'S REPRESENTED BY EXHIBIT NO. 6-P, 
THAT REINSTATED WEEKLY VISITS, DID IT NOT? 
A YES, IT DID. 
Q WAS THERE ANY LAPSE IN THE SERVICE OR MAINTE-
NANCE TO THOSE ELEVATORS DURING THE PROCESS OF THE SERVICE 
AGREEMENTS THAT WE'RE TALKING ABOUT? 
A NO. 
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1 Q NOW LET'S GO BACK TO THE DOCUMENTS THAT MR. 
2 SILVESTER HAD YOU REVIEW. WELL, HIS SUMMARY OF THE 
3 MATERIALS, MATERIAL RECEIPTS. AND I WANT TO MAKE SURE WE 
4 UNDERSTAND WHAT YOUR TESTIMONY IS HERE. 
5 JUDGE YOUNG: ARE YOU TALKING ABOUT 2-P? 
6 MR. MORGAN: IF THAT'S THE SUMMARY, YES, YOUR 
7 HONOR. 
8 JUDGE YOUNG: LET'S REFER TO IT SO WE HAVE THE 
9 DOCUMENT IDENTIFICATION FOR THE RECORD, PLEASE. 
10 Q (BY MR. MORGAN) REFERRING TO EXHIBIT 2-P AND 
11 WHAT HAS NOW BEEN MARKED AS P-8, OR 8-P, FROM YOUR TESTI-
12 MONY IT'S MY UNDERSTANDING THAT AS YOUR SERVICE PERSONNEL 
13 WOULD HAVE A CALL COME INTO THEM THEY WOULD GENERATE A 
14 MATERIAL RECEIPT SUCH AS REFLECTED IN 8-P; IS THAT 
15 CORRECT? 
16 A SUCH AS REFLECTED IN THIS? 
17 Q WELL, THAT'S THE SUMMARY. 8-P IS THE ACTUAL 
18 MATERIAL RECEIPTS. DO YOU HAVE THAT IN FRONT OF YOU? 
19 A YES, THAT IS CORRECT. 
20 Q HOW WOULD THOSE CALLS COME INTO YOUR PEOPLE? 
21 A WE WOULD RECEIVE A PHONE CALL EITHER DIRECTLY TO 
22 OUR OFFICE DURING REGULAR WORKING HOURS OR THROUGH THE 
23 ANSWERING SERVICE. AND THEY WOULD BE DISPATCHED TO OUR 
24 MAN ON CALL. 
25 Q OKAY. NOW, IN THE EVENT WHERE THE CALLS COME TO 
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YOUR OFFICE DIRECTLY IS THAT A DIRECT CALL FROM THE 
BUILDING? 
A GENERALLY. 
Q AND THE OTHER SYSTEM IS HOW AGAIN, IF YOU COULD 
EXPLAIN? 
A THE OTHER AFTER HOURS CALLBACK PROCEDURE WORKS 
THE SAME EXCEPT THAT INSTEAD OF MY SECRETARY ANSWERING THE 
PHONE WE HAVE CALLS FORWARDED TO OUR ANSWERING SERVICE. 
THEY WOULD RECEIVE THE CALL AND THEY HAVE A CHART IDENTI-
FYING THE MEN ON CALL TO RESPOND TO DIFFICULTIES SHOULD 
THEY OCCUR. AND HE WOULD DIRECTLY BE DISPATCHED BY THE 
ANSWERING SERVICE. 
Q THOSE AFTER-HOUR CALLS THAT COME INTO YOUR 
SERVICE, DO YOU KNOW WHETHER OR NOT THOSE WOULD BE 
INITIATED IN INSTANCES BY THE BOYER COMPANY? 
A THEY WOULD BE, YES. 
Q AND DO YOU KNOW HOW THEY WOULD RECEIVE THAT 
INFORMATION EVEN AFTER HOURS? 
A HOW THE BOYER COMPANY WOULD RECEIVE THE 
INFORMATION? 
Q YES. 
A THROUGH WHATEVER PROCEDURE THEY'VE ESTABLISHED 
WITH THEIR TENANTS OR MAINTENANCE PERSONNEL. I AM NOT 
CAPABLE OF RESPONDING TO THAT. 
Q WAS IT YOUR EXPERIENCE THAT THEY HAD PROCEDURES 
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AND PERSONNEL IN PLACE SO AS TO RECEIVE THOSE AFTER-HOUR 
CALLS AND IN RETURN RELAY THEM ON TO YOU? 
A YES. DEFINITELY. 
Q NOW THEN, LET'S TALK ABOUT THE NATURE OF THE 
INCIDENTS AS REFLECTED IN THE MATERIAL RECEIPTS, EXHIBIT 
8-P. IT'S TRUE, ISN'T IT, THAT ANY INTERRUPTION IN 
SERVICE OR EVEN SERVICE THAT A TENANT OR A USER IN THE 
BUILDING MIGHT DEEM TO BE INADEQUATE WOULD BE ENOUGH TO 
GENERATE A SERVICE CALL? 
A YES. 
Q SO IF I'M A TENANT OF THE BUILDING AND I PUSH A 
CALL BUTTON AND THAT ELEVATOR JUST SEEMS TO TAKE LONGER TO 
GET THERE THAN IT SHOULD, I MIGHT COMPLAIN ABOUT THAT 
EITHER DIRECTLY TO YOU IF I KNEW THAT WAS A KIMBALL 
ELEVATOR OR THROUGH THE BOYER COMPANY IF IT WAS AFTER 
HOURS AND THAT WILL GENERATE ONE OF THESE MATERIAL 
RECEIPTS, CORRECT? 
A YES. 
Q ARE YOU AWARE OF ANY DIFFICULTIES WITH THE POWER 
SUPPLY, POWER SOURCE, ELECTRICAL POWER TO THOSE ELEVATORS 
DURING THIS '83, MAYBE POSSIBLY EVEN EARLY '84 TIMEFRAME? 
A YES. 
Q WHAT ARE YOU AWARE OF IN THAT REGARD? 
A THAT'S THE TIME PERIOD THAT THERE WAS A GREAT 
DEAL OF BUILDING GOING ON IN THE DOWNTOWN SALT LAKE AREA, 
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1 WHICH INCLUDED 185 SOUTH STATE; THE BUILDING ACROSS THE 
2 STREET, 215 SOUTH STATE, EATON-KENWAY; MARRIOTT HOTEL. 
3 UTAH POWER & LIGHT HAD PROVIDED, OF COURSE, AND I'M NOT AN 
4 ELECTRICIAN, BUT THEY HAD PROVIDED THE POWER SUPPLIES TO 
5 THE VARIOUS GRIDS AND THE VARIOUS BUILDINGS AND LOCATIONS 
6 AND MY--
7 MR. SILVESTER: YOUR HONOR, I AM GOING TO 
8 OBJECT. I DON'T THINK THIS IS RESPONSIVE AND I'M NOT SURE 
9 WE HAVE LAID FOUNDATION AS THAT HE HAS AN ELECTRICAL--
10 JUDGE YOUNG: HE WAS ASKED ONLY THE QUESTION AS 
11 TO WHETHER HE KNEW OF INTERRUPTED POWER. AND THE OBJEC-
12 TION IS SUSTAINED IN TERMS OF THE TESTIMONY AS TO WHAT 
13 UTAH POWER & LIGHT WAS DOING. 
14 WHY DON'T YOU JUST RESPOND TO THE QUESTION AS TO 
15 WHAT YOU KNOW IN RELATION TO YOUR BUILDING. 
16 MR. MORGAN: LET ME REPHRASE THE QUESTION. 
17 Q (BY MR. MORGAN) ARE YOU AWARE OF ANY PROBLEMS 
18 IN THE VICINITY OF THE BUILDING AT 185 SOUTH STATE 
ig REGARDING THE CONSISTENT, EVEN FLOW OF ELECTRICAL POWER TO 
20 THIS PARTICULAR BUILDING? 
21 A YES. 
22 Q AND WERE THOSE PROBLEMS OCCURRING DURING THIS 
23 TIMEFRAME OF '83 AND INTO '84? 
24 A YES. 
25 Q WHAT IS THE EFFECT OF EITHER A DEVIATION IN THE 
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1 POWER LEVEL, SAY, EITHER A JUMP A LITTLE BIT, TOO MUCH 
2 POWER OR A DROP IN THAT POWER SUPPLY AS OPPOSED TO A 
3 CONSTANT REGULAR SUPPLY, IF ANY, ON THE OPERATION OF THE 
4 ELEVATORS? 
5 A THE DEVIATION IN THE POWER WILL AFFECT THE 
6 ELEVATORS IN ONE OF TWO WAYS. AND OTHER COMPUTERS IN THE 
7 BUILDING WERE SUFFERING AS WELL. WHEN THE LINE VOLTAGE TO 
8 OUR ELEVATORS DROPS, AND THESE ARE MICRO PROCESSOR 
9 CONTROLLED, AND IF YOU THINK BACK 10 YEARS AGO TO P.C. 
10 COMPUTERS AND THE TECHNOLOGY, THEY'RE PRETTY SENSITIVE. 
11 AND WE WERE FINDING THAT WE WERE HAVING PROBLEMS CALLED IN 
12 AND WE'D GET THERE AND THERE'D BE VIRTUALLY NOTHING WRONG 
13 WITH THE ELEVATOR. 
14 BUT WHEN THE LINE VOLTAGE WOULD DROP OUR ELEVA-
15 TOR WOULD SAY, WHOA, SOMETHING'S WRONG, I BETTER SHUT 
16 DOWN OR I BETTER RE-ESTABLISH MYSELF. \N1* THAT'S WHAT 
17 ELEVATORS DO. THEY'VE GOT 100 LITTLE CIRCUITS LINED UP IN 
18 A ROW THAT ALL PERFORM A SPECIFIC FUNCTION. AND THIS 
19 VOLTAGE IS ONE OF THEM. AND IF THE LINE VOLTAGE WERE TO 
20 DROP IT WOULD SAY SOMETHING'S WRONG, CHECK YOURSELF, FIND 
21 OUT WHERE YOU ARE AND THE ELEVATOR WOULD DO ONE OF TWO 
22 THINGS. IT WOULD STOP WHERE IT IS--I DON'T MEAN STOP, 
23 SLAMMING HARD, I MEAN IT WOULD STOP AND IT MAY HAVE TO 
24 WAIT TO BE RESET BY AN ELEVATOR TECHNICIAN, OR IT WOULD 
25 SLOW DOWN, SAY I DON'T KNOW WHERE I AM, GO TO THE BASEMENT 
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LEVEL, WHICH IS THE TERMINAL LANDING AND SAY, NOW I KNOW 
THAT I'M AT THE BASEMENT, I KNOW WHERE I AM, AND IT WOULD 
RESET ITSELF. THAT'S WHAT WOULD HAPPEN IF THERE WERE A 
DEVIATION, A DOWNWARD DEVIATION. 
IF THERE WERE AN UPWARD DEVIATION THE ELEVATOR 
COULD SURGE, THE ELEVATOR COULD BE SUBJECT TO A SLIGHT 
BURST OF SPEED, IN WHICH CASE THE ELEVATOR COULD GENERATE 
A SHUTDOWN, BECAUSE IF YOU GET A SLIGHT BURST EVEN FOR 
JUST A TENTH OF A SECOND, THE SPEED DEVICE IS SENSITIVE 
ENOUGH TO SAY WHOA, I'M GOING FASTER THAN I'M SUPPOSED TO. 
Q IS THAT THE GOVERNOR? 
A IT IS. AND IT WILL SHUT ITSELF DOWN AS WELL AND 
IT HAS TO BE RESET BY A TECHNICIAN IN ORDER TO BE BACK IN 
OPERATION. AND THE REASON THAT I REMEMBER IT IS BECAUSE 
WE WERE HAVING TERRIBLE TROUBLE WITH POWER SUPPLY IN A 
NUMBER OF BUILDINGS, INCLUDING THIS ONE. 
THAT POWER SUPPLY, IS THAT ANYTHING YOU 
ATTRIBUTE TO THE BOYER COMPANY? 
MR. SILVESTER: OBJECTION, LACK OF FOUNDATION. 
JUDGE YOUNG: THE OBJECTION'S OVERRULED. 
fi (BY THE WITNESS) NO. 
Q (BY MR. MORGAN) NOW THEN, IN THOSE EVENTS OF A 
DOWN TURN IN THE POWER OR AN UP TURN, WOULD EITHER OF 
THOSE GENERATE ONE OF THE REPORTS, THE SERVICE CALL OR 
SERVICE REPORT THAT IN TURN WOULD GENERATE ONE OF THOSE 
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1 MATERIAL RECEIPTS? 
2 A YES. 
3 Q ISN'T IT TRUE THAT FREQUENTLY THE SERVICE PEOPLE 
4 FROM KIMBALL, IN RESPONSE TO THOSE, THEY ARRIVE, AND THE 
5 PROBLEM WOULD ALREADY BE CORRECTED AND THE ELEVATOR FUNC-
6 TIONING PROPERLY? 
7 A YES. 
8 Q WERE YOU EVER ADVISED OR REQUESTED BY MR. LEE 
g PETERSON OR ANYBODY ELSE WITH THE BOYER COMPANY NOT TO 
10 RESPOND TO SERVICE CALLS ON THE ELEVATORS BECAUSE IT WAS 
11 ( JUST TOO EXPENSIVE? 
* NO. 
13 I y NOW, ISN'T IT TRUE THAT REGARDLESS OF WHETHER IT 
14 WAS A FULL OR LIMITED SERVICE CONTRACT THAT YOU WERE 
15 WORKING UNDER FOR THE BOYER COMPANY THAT YOU STILL MAKE 
16 REGULAR PERIODIC VISITS, EVEN WITHOUT ANY PROBLEMS, JUST 
17 J TO INSPECT AND GO OVER THE ELEVATOR? 
A YES. 
g NOW, AS I UNDERSTAND THE EFFECT OF THE INITIAL 
18 
19 
20 PROPOSAL THAT YOU MADE, THE FULL SERVICE PROPOSAL, EVERY-
21 
22 
THING AND ANYTHING THAT YOU MAY HAVE HAD TO DO ON THOSE 
ELEVATORS WOULD HAVE BEEN CONTEMPLATED WITHIN THE MONTHLY 
23 I CHARGE OF ABOUT $1,600.00; IS THAT RIGHT? 
24 , A NO. 
25 I Q EVERYTHING IS SET FORTH IN THE AGREEMENT AT 
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1 LEAST. 
2 A YES. 
3 Q NOW, ISN'T IT TRUE THAT EVEN UNDER THE LIMITED 
4 AGREEMENT MANY OF THOSE SAME SERVICES WOULD STILL BE 
5 PROVIDED, THAT YOU'RE JUST BILLED AS AN ADDITIONAL OR 
6 ADD-ON, CORRECT? 
7 A YES. 
8 Q IN FACT, THAT'S WHAT, THAT'S ONE OF THE REASONS 
9 WHY YOU WERE SO CAREFUL TO KEEP TRACK OF EVERY SINGLE 
10 SERVICE CALL WHETHER IT WAS TENANT-RELATED OR POWER 
11 RELATED OR A PHANTOM PROBLEM, YOU STILL, BECAUSE YOU HAD 
12 TO SEND SOMEBODY THERE, YOU'D STILL KEEP TRACK OF THAT 
13 BECAUSE YOUR BILLINGS DEPENDED ON THOSE RECORDS, CORRECT? 
14 A YES. 
15 Q HAVE YOU HAD A CHANCE TO REVIEW EACH OF THE 
16 MATERIAL RECEIPTS THAT ARE RELATED IN 8-P THAT ARE SUMMA-
17 RIZED IN 2-P? 
18 A I'VE LOOKED AT THEM QUICKLY. 
•j9 MR. MORGAN: WITH THE COURT'S INDULGENCE, MY 
20 NEXT QUESTION DEPENDS ON HIM HAVING REVIEWED THOSE. IF HE 
21 COULD TAKE A MINUTE? 
22 JUDGE YOUNG: WELL, I DON'T WANT HIM TO REVIEW 
23 FOUR PAGES. 
24 MR. MORGAN: OF THE SUMMARY. 
25 JUDGE YOUNG: YEAH, EVEN THAT I DON'T. HE CAN 
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DO THAT OUTSIDE THE COURT. GO AHEAD AND ASK THE NEXT 
QUESTION. 
Q (BY MR. MORGAN) WELL, LET ME ASK YOU THIS. 
WITHOUT TAKING THE TIME NOW TO REVIEW ALL THOSE, BASED ON 
YOUR PERSONAL RECOLLECTION, MR. RUSSON, AND YOUR DEALINGS 
WITH BOTH BOYER COMPANY AND YOUR INVOLVEMENT WITH THE 
ELEVATOR SERVICE AT THE BUILDING AT 185 SOUTH STATE, DO 
YOU HAVE ANY RECOLLECTION OF REPORTS COMING IN DURING THIS 
1983 AND EARLY 1984 TIMEFRAME OF THE ELEVATORS EITHER 
INJURING OR HARMING ANY OF THE OCCUPANTS OR THOSE TYPES OF 
SAFETY ISSUES COMING IN FROM ANY OF THE SERVICE CALLS THAT 
YOU RECEIVED? 
A NO. 
0 WOULD IT BE FAIR THEN TO SAY THAT SO FAR AS YOU 
WERE CONCERNED THOSE ELEVATORS, AT LEAST THROUGH APRIL OF 
1984, WERE FREE OF COMPLAINTS THAT THEY WERE INJURING OR 
HARMING ANY PEOPLE? 
A YES. 
Q IN FACT, YOU'VE NEVER RECEIVED, UP TO THAT TIME 
YOU'D NEVER RECEIVED ANY REPORT, HAD YOU, OF ELEVATORS 
DROPPING AND RISING SEVERAL FLOORS AT A TIME, THROWING THE 
PEOPLE AROUND INSIDE THEM, HAD YOU? 
A NO. 
Q HAD YOU EVER RECEIVED ANY SUCH REPORT OTHER THAN 
THE PLAINTIFF'S ALLEGATIONS IN THIS CASE WITH REGARD TO 
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THE KIMBALL 1210 ELEVATORS IN THAT BUILDING AT 185 SOUTH 
STATE? 
A NO. 
Q NOW, YOU MENTIONED THAT SOME OF THE CALLS THAT 
YOU HAD TO MAKE WERE FOR PROBLEMS THAT WERE TENANT-
RELATED. AND I BELIEVE YOU TESTIFIED ON WHAT SOME OF 
THOSE WERE. ISN'T IT ALSO TRUE THAT SOME OF THE CALLS 
RELATED TO THE ELEVATORS NOT RESPONDING TO CALLS OR NOT 
COMING WHEN THEY SHOULD HAVE COME? 
A YES, I'M SURE THAT'S TRUE. I CAN'T RECALL A 
SPECIFIC INCIDENT, BUT THAT IS A COMMON COMPLAINT FOR 
THOSE WHO DON'T UNDERSTAND THE OPERATION OF ELEVATORS. 
Q DO YOU HAVE A RECOLLECTION OF THOSE TYPES OF 
COMPLAINTS BEING RESPONDED TO AND YOUR PEOPLE FINDING OUT 
THAT THE ELEVATOR DOORS HAD BEEN PROPPED OPEN OR THE 
ELEVATOR HAD BEEN HELD OPEN AS A TENANT WAS GETTING FURNI-
TURE IN OR OUT OR MOVING INTO AN OFFICE OR OTHERWISE TYING 
UP THAT ELEVATOR? 
A YES. 
Q WHAT DO YOU RECALL IN THAT REGARD? 
A THAT DURING THE EARLY STAGES OF THAT BUILDING 
WHEN PEOPLE WERE MOVING, THAT ELEVATOR SERVICE WAS A 
PROBLEM BECAUSE THERE WOULD BE SOMETIMES TWO OF THE FLOOR 
ELEVATORS WOULD BE KEPT FOR MOVING COMPANIES AND EVERYONE 
WOULD COMPLAIN WHERE ARE OUR ELEVATORS. IN FACT, YOU'D 
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Q NOW ISN'T IT TRUE, MR. RUSSON, THAT, IN FACT, 
WHEN AN ELEVATOR, WHEN THE CIRCUITS--I AM TRYING TO REMEM-
BER YOUR WORD--BUT WHEN THE CIRCUIT IS INTERRUPTED EITHER 
FROM THE SLIGHTLY HIGH POWER OR THE LOW POWER OR OTHER 
REASONS THAT MIGHT BREAK THAT CIRCUIT, AS WELL AS WHEN THE 
GOVERNOR ACTIVATES AND STOPS THE ELEVATOR, EVEN THOUGH YOU 
RECEIVE A SERVICE CALL ON THAT, ISN'T THAT, BY THE NATURE 
OF THE OPERATION OF THOSE DEVICES, A SAFETY PRECAUTION? 
A YES. 
Q IN OTHER WORDS, YOU WANT THE CIRCUIT TO FLIP, 
YOU WANT THE GOVERNOR TO ACTIVATE TO PREVENT THE ELEVATOR 
FROM EITHER EXCEEDING THE SPEED OR OTHERWISE ANYTHING 
GOING WRONG WITH THE ELEVATOR, CORRECT? 
A THAT'S RIGHT. THAT'S KNOWN AS THE SAFETY 
SPRING. IN THE WIRING OF AN ELEVATOR THOSE ARE THOSE 
HUNDRED LITTLE SWITCHES THAT ARE ALL LINED UP TOGETHER. 
ANY ONE OF WHICH IS DESIGNED TO STOP THE ELEVATOR. 
Q NOW THEN, WHEN YOU--LET'S REFER TO EXHIBIT P-7, 
IF YOU WILL. THAT'S THE ELEVATOR SERVICE AGREEMENT DATED 
AUGUST 28TH, '85 SIGNED FEBRUARY, '86. NOW ISN'T IT TRUE 
THAT YOU'RE NOW HERE PROVIDING ADDITIONAL SERVICE NOT 
PREVIOUSLY PROVIDED UNDER THE PREVIOUS SERVICE AGREEMENT 
AND THAT THE REASON YOU DID THAT IS THAT YOU'RE SERVICING 
TWO SEPARATE BUILDINGS AT THE SAME TIME, CORRECT? OR AT 
LEAST UNDER THE SAME AGREEMENT. 
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ADDENDUM 
C 
TESTIMONY OF ED WILLIAMS 
SAYS UNDER WORK DONE? 
A ELEVATOR YO-YOING ON A ONE FLOOR RUN. SLOWED 
DOWN THE SPEED ON SSD-1. 
Q NOW THEN, WHAT IS IT THAT YOU ARE DESCRIBING 
HERE WITH THE PHRASE "YO-YOING"? 
A WHEN THE ELEVATOR COMES INTO THE FLOOR IT WILL 
SOMETIMES OVER SHOOT A LITTLE BIT AND LEVEL BACK UP. YOU 
HAVE AN EIGHT INCH RANGE SO YOU CAN BE FOUR INCHES ABOVE 
OR FOUR INCHES BELOW THE FLOOR. 
Q OKAY. SO THEN IF I UNDERSTAND, WHEN YOU SAY 
"YO-YOING," DOES THAT EIGHT INCH RANGE THEN SET A LIMIT IN 
TERMS OF THE FLUCTUATION AS THE ELEVATOR'S TRYING TO LEVEL 
OFF? 
A YES. FOUR INCHES IN EITHER DIRECTION. 
Q SO IT WOULD BE TRUE THEN THAT THE MAXIMUM AMOUNT 
OF THE YO-YO THAT YOU'RE TALKING ABOUT WOULD BE FOUR 
INCHES DOWN AND FOUR INCHES UP? 
A YES. 
Q AND WHAT CAUSES AN ELEVATOR TO DO THAT? 
A THE SSD-1 ADJUSTMENT CAN, THE KNOBS CAN GET 
TURNED OR VIBRATE A LITTLE. 
Q WHAT IS THE SSD-1 AGAIN? 
A THE ELECTRONIC CONTROLS FOR THE ELEVATOR. 
Q OKAY. ARE YOU MEANING IN DESCRIBING A YO-YOING 
HERE TO DESCRIBE A SITUATION WHERE THE ELEVATOR IS FALLING 
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AND RISING SEVERAL FEET OR SEVERAL FLOORS AT A TIME? 
A NO. THIS ONE WOULD HAVE BEEN WHERE I RODE IT. 
IT WAS ON A ONE FLOOR RUN WITH THE ELEVATOR COMING INTO 
THE FLOOR, AND THE DOORS GO TO OPEN, IT WOULD OVER SHOOT 
AND THEN COME BACK UP AND THAT WOULD CAUSE A TRIPPING 
HAZARD FOR PEOPLE TO GO IN AND OUT SO--
Q NOW ISN'T IT TRUE, LET'S TAKE AN EXAMPLE OF 
WHERE AN ELEVATOR IS FALLING, OKAY? AND THESE 1210 ELEVA-
TORS, IF THAT ELEVATOR IS FALLING AND EXCEEDS THE GOVERNOR 
SET SPEED OF, LET'S ASSUME IT IS 350 FEET PER MINUTE WITH 
WHATEVER FACTOR IS BUILT INTO THAT, WHATEVER PERCENTAGE--
A YES. 
Q --LET'S SAY IT EXCEEDS THAT IN THE COURSE OF 
FALLING. WOULD THAT CAUSE THE GOVERNOR SWITCH TO TRIP? 
A YES, IT WOULD. 
Q COULD THAT ELEVATOR THEN MOVE AGAIN WITHOUT THE 
GOVERNOR BEING RESET? 
A NO, IT COULD NOT. 
Q SO WOULD IT THEN BE IMPOSSIBLE FOR THAT ELEVATOR 
TO EITHER RISE AFTER THIS OR FALL AGAIN? 
A YES, IT WOULD BE IMPOSSIBLE. 
Q HAVE YOU EVER HEARD OF ANYBODY BEING INJURED IN 
ONE OF THESE YO-YOING OR LEVELING SITUATIONS SUCH AS THIS 
3/30/83 RECEIPT IS TALKING ABOUT? 
A JUST PEOPLE TRIPPING IN OR OUT OF THE ELEVATOR 
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OR THE ELEVATOR NOT BEING ON FLOOR LEVEL. 
Q OKAY. STUBBING THEIR TOE ON THE LANDING OR THE 
DIFFERENCE BETWEEN THE LANDING AND THE CAR? 
A YES. 
Q HAVE YOU EVER HEARD OF ANYBODY IN THE PROCESS OF 
THE YO-YOING, THE TRYING TO SEEK THAT LEVEL POSITION IN 
THE ELEVATOR OF THAT PROCESS IN AND OF ITSELF, INJURING 
ANYBODY? 
A NO, I HAVEN'T. 
MR. MORGAN: I THINK THAT'S ALL I HAVE. 
JUDGE YOUNG: ANY FURTHER QUESTIONS OF THIS 
WITNESS? 
HONOR. 
MR. SILVESTER: YEAH. ONE FOLLOW-UP, YOUR 
JUDGE YOUNG: YES. 
REDIRECT EXAMINATION 
BY MR. SILVESTER: 
Q DO YOU REMEMBER DISCUSSIONS AT KIMBALL ELEVATOR 
OF AN ACCIDENT THAT HAPPENED TO A CLEANING LADY AT THE 
WOODLANDS BUILDING BEING DISCUSSED AT KIMBALL? 
MR. MORGAN: OBJECTION; RELEVANCY. 
JUDGE YOUNG: WELL--
MR. MORGAN: AND ALSO HEARSAY. 
MR. SILVESTER: I'LL LINK IT UP ON RELEVANCY. 
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1 JUDGE YOUNG: WELL, LET ME TELL YOU WHERE MY 
2 CONCERN IS, IS IF YOU ARE GOING TO OBJECT THAT IT'S BEYOND 
3 THE SCOPE OF CROSS, BUT THE RELEVANCY, I DON'T THINK I 
4 HAVE ENOUGH INFORMATION TO RULE ON RELEVANCY SO THE OBJEC-
5 TION'S OVERRULED. 
6 Q (BY MR. SILVESTER) DO YOU REMEMBER DISCUSSIONS 
7 AT KIMBALL ELEVATOR ABOUT AN ACCIDENT THAT HAPPENED TO A 
8 CLEANING LADY AT THE WOODLANDS BUILDING? 
9 -A NO, I DO NOT. 
10 Q DO YOU REMEMBER ANY DISCUSSIONS AT KIMBALL 
11 ELEVATOR WHERE A PERSON INJURED IN AN ELEVATOR CLAIMED 
12 THAT THE ELEVATOR STOPPED ABRUPTLY, THEY FELL DOWN, IT 
13 THEN BEGUN, IT MOVED UP SEVERAL FLOORS, STOPPED ABRUPTLY 
14 AND NEVER MOVED AGAIN. DO YOU EVER REMEMBER THAT DESCRIP-
15 TION OF AN ACCIDENT? 
16 MR. MORGAN: OBJECTION. IT ASSUMES FACTS NOT IN 
17 EVIDENCE AND IT IS BEYOND THE SCOPE OF REDIRECT. 
18 JUDGE YOUNG: I AM GOING TO OVERRULE IT ON THE 
19 BASIS THAT THE DISCUSSION YOU HAD ON CROSS WAS AS TO THE 
20 YO-YOING SO THE OBJECTION'S OVERRULED. THAT SEEMS TO BE A 
21 CONSISTENT FACTOR. 
22 Q (BY MR. SILVESTER) DO YOU REMEMBER A DISCUSSION 
23 OF AN ACCIDENT LIKE THAT? 
24 A NOT AT THE WOODLANDS I DON'T, NO. 
25 JUDGE YOUNG: I THOUGHT THE QUESTION WAS NOT AT 
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THE WOODLANDS, IT WAS GENERALLY. 
MR. SILVESTER: THAT WAS THE QUESTION. 
GENERALLY. 
A (BY THE WITNESS) GENERALLY? NO, I DON'T. 
Q (BY MR. SILVESTER) WERE YOU EVER TOLD BY ANYONE 
IN MANAGEMENT AT KIMBALL THAT MRS. ANNA WHITE HAD MADE A 
CLAIM AGAINST KIMBALL ELEVATOR WITH THE PRECISE DESCRIP-
TION THAT YOU JUST SAID COULDN'T HAPPEN? 
A NO, I WAS NOT. 
MR. SILVESTER: THAT'S ALL I HAVE. 
JUDGE YOUNG: THANK YOU. MR. WILLIAMS, YOU MAY 
STEP DOWN. YOU MAY BE EXCUSED. 
YOUR NEXT WITNESS, MR. SILVESTER? 
MR. SILVESTER: WE CALL RENEE EASTMAN, YOUR 
HONOR. I'VE JUST BEEN CORRECTED. THE NAME IS ESSON. 
JUDGE YOUNG: THANK YOU. 
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ADDENDUM 
D 
TESTIMONY OF RENEE ESSON 
PROBLEMS? 
A YES. 
Q AND DID THAT OCCUR BEFORE YOU LEFT PARSONS, 
BEHLE & LATIMER IN THE SPRING OF '84? 
A YES. 
Q TELL US WHAT HAPPENED. 
A WELL, THERE WAS AN INCIDENT WHERE I WAS IN THE 
ELEVATOR AND IT STOPPED AND IT WAS IN BETWEEN FLOORS. AND 
THERE WAS A COUPLE OF PEOPLE IN THE ELEVATOR WITH ME AND 
WE WERE KIND OF TRYING TO, YOU KNOW, PUSH THE EMERGENCY 
BUTTON AND OPEN THE DOOR A LITTLE BIT SO WE COULD TELL WE 
WERE STUCK IN BETWEEN THE FLOOR. AND THAT ONLY HAPPENED 
TO ME ONCE. AND WE WERE ABLE TO, YOU KNOW, GET SOME 
ASSISTANCE SO THEY COULD MOVE IT UP SO WE COULD GET OFF 
THE ELEVATOR. 
Q LET ME STOP YOU THERE FOR JUST A MINUTE, RENEE. 
WHEN YOU SAY "STUCK BETWEEN THE FLOORS," CAN YOU ESTIMATE 
FROM FLOOR LEVEL HOW FAR BELOW THE UPPER FLOOR AND THE 
ELEVATOR WAS WHEN YOU WERE STUCK? 
A HOW FAR BELOW THE FLOOR LEVEL? IS THAT WHAT YOU 
SAID? 
Q YES. 
A WELL, IT SEEMED TO ME LIKE LOOKING AT THE DOOR--
I MEAN, THIS IS, YOU KNOW, 10 YEARS AGO SO I'M JUDGING 
THAT IT MIGHT HAVE BEEN AT EYE LEVEL THAT I WAS LOOKING AT 
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THE FLOOR PART AND THE DOOR WAS, YOU KNOW, JUST BARELY 
OPEN, 'CAUSE THEY WERE TRYING TO DETERMINE, YOU KNOW, WHAT 
WAS GOING ON. SO IT SEEMED LIKE IT MIGHT HAVE BEEN AT EYE 
LEVEL. 
Q BUT NOT WITHIN A FEW INCHES OF THE FLOOR? 
A NO, I DON'T THINK SO. 
Q IN THE INCIDENT THAT YOU WERE INVOLVED IN DID 
YOU CALL ANYONE OR REPORT THAT INCIDENT? 
A I DIDN'T PERSONALLY CALL ANYBODY. I KNOW THAT--
WELL, I DON'T KNOW, YOU KNOW, I DIDN'T REPORT IT MYSELF. 
Q AND THAT'S ALL I ASKED. 
A AND WE WERE, YOU KNOW, STUCK AND THEY WERE AWARE 
OF THAT. THE COMPANY WAS AWARE OF IT. 
MR. SILVESTER: THAT'S ALL I HAVE. 
JUDGE YOUNG: CROSS-EXAMINATION? 
MR. MORGAN: THANK YOU, YOUR HONOR. 
CROSS-EXAMINATION 
BY MR. MORGAN: 
Q IS IT OKAY IF I CALL YOU RENEE? 
A THAT IS FINE. 
Q RENEE, I'M BAIRD MORGAN. I REPRESENT BOYER 
COMPANY. WERE YOU AT THE TIME FRIENDS WITH DEANNA? 
A YES. 
Q ARE YOU STILL? 
212 
01383 
A YES. 
Q OKAY. AND YOU KNEW THAT SHE HAD THIS LAWSUIT 
GOING AGAINST THE BOYER COMPANY, CORRECT? 
A YES. 
Q AND YOU HAD BEEN CONTACTED BY EITHER HER OR HER 
ATTORNEYS IN PREPARATION FOR YOUR COMING INTO COURT TODAY. 
A YES. 
Q LET'S GO BACK. I WANT TO MAKE SURE I UNDERSTAND 
WHEN IT WAS YOU LEFT PARSONS, BEHLE & LATIMER. 
A WELL, LATE SPRING OF '84. AND I DON'T RECALL 
THE EXACT MONTH. I'D HAVE TO GET MY EMPLOYMENT RECORDS 
OUT. 
Q DID YOU LEAVE BEFORE OR AFTER DEANNA LEFT? 
A WELL, LET'S SEE. WHEN DID DEANNA LEAVE? I'M 
NOT SURE WHEN SHE LEFT. I THINK I MIGHT HAVE LEFT IN MAY. 
I'M JUST FUZZY ON THE DATE OF WHEN I LEFT. 
Q YOU CAN'T RELATE YOUR LEAVING IN TERMS TO WHEN 
SHE LEFT? 
A NOT REALLY. I JUST DON'T REMEMBER. 
Q OKAY. IF YOU WERE THERE AS LATE AS MAY OF '84, 
THE INCIDENT THAT YOU HAVE DESCRIBED OCCURRED IN THE LAST 
HALF OF '84 OR SOME TIME IN MAY? 
A THE INCIDENT THAT I RECALL ABOUT BEING STUCK IN 
THE ELEVATOR? 
Q YES, YOURSELF. 
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A IT SEEMS TO ME LIKE IT WAS EARLIER IN THE YEAR 
BECAUSE I DON'T, I JUST DON'T RECALL IT HAPPENING RIGHT 
BEFORE I LEFT. I MEAN--BUT I CAN'T BE SURE. 
Q CAN YOU RELATE IT IN TERMS OF HEARING ABOUT WHAT 
DEANNA SAID HAPPENED TO HER? 
A IT SEEMS TO ME LIKE THIS INCIDENT HAPPENED 
BEFORE HER INCIDENT HAPPENED. 
Q OKAY. SO YOUR BEST RECOLLECTION IS THAT YOU GOT 
STUCK BEFORE SHE TOLD YOU ABOUT HERS. 
A YES. 
Q OKAY. NOW LET'S TALK ABOUT EXACTLY WHAT 
HAPPENED TO YOU. DO YOU RECALL EXACTLY HOW MANY PEOPLE 
WERE WITH YOU IN THE ELEVATOR? 
A SEEMS LIKE THERE WERE AT LEAST TWO OR THREE 
BESIDES MYSELF. 
Q DO YOU RECALL WHAT TIME OF DAY? WAS IT WHEN YOU 
WERE COMING TO WORK OR LEAVING? 
A IT WAS--I DON'T RECALL IT BEING IN THE MORNING. 
I THINK IT WAS IN THE AFTERNOON. 
Q DO YOU RECALL WHEN YOU WERE, WHETHER YOU WERE 
LEAVING TO GO HOME FOR THE DAY? 
A NO, IT WASN'T AT THAT TIME. 
Q OKAY. 
A IT WAS DURING WORKING HOURS. 
Q AND AS I UNDERSTAND, WHEN THE ELEVATOR STOPPED, 
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IT REMAINED THERE AND YOU WERE ABLE TO DETERMINE BY 
OPENING THE DOORS A LITTLE BIT THAT YOU WERE SOMEWHERE IN 
BETWEEN FLOORS, CORRECT? 
A YES. 
Q NOW WHEN THE ELEVATOR CAME TO A REST AND 
REMAINED THERE DID ANYBODY IN THE ELEVATOR THAT YOU WERE 
IN FALL DOWN OR INJURE THEMSELVES IN ANY WAY? 
A NO. 
Q WERE YOU PERSONALLY INVOLVED IN PRYING OPEN THE 
DOORS? 
A NO. 
Q DO YOU KNOW WHO DID THAT? 
A NO. I JUST REMEMBER FEELING REALLY FREAKED 
ABOUT BEING STUCK IN, YOU KNOW, JUST WATCHING. WE PUSHED, 
I PUSHED THE EMERGENCY BUTTON. 
Q DO YOU REMEMBER IF IT WAS A WOMAN OR A MAN THAT 
PRIED THEM OPEN? 
A I THINK IT WAS A MAN. IT SEEMED LIKE THERE, 
LIKE THERE WERE TWO WOMEN AND A MAN. AND IT'S JUST, YOU 
KNOW, I CAN'T THINK OF WHO IT WOULD HAVE BEEN IN THE 
BUILDING, YOU KNOW. 
Q DO YOU REMEMBER HOW FAR OPEN THE DOORS, HE WAS 
ABLE TO GET THEM? 
A GOSH, I DON'T KNOW. AN INCH AND A HALF MAYBE. 
Q JUST ENOUGH TO BE ABLE TO SEE WHERE THE FLOOR 
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LANDING WAS? 
A YES. 
Q AND THAT IS AS FAR AS HE COULD OPEN THEM? 
A THAT'S AS FAR AS I RECALL THEM BEING OPENED. 
Q OKAY. NOW AS I UNDERSTAND, AFTER THE ELEVATOR 
BECAME STUCK, IT DIDN'T MOVE AGAIN; IS THAT RIGHT? UNTIL 
YOU WERE--
A IT DIDN'T MOVE UNTIL THEY--UNTIL THE ELEVATOR 
COMPANY WAS ABLE TO, YOU KNOW--IT SEEMS LIKE I RECALL, YOU 
KNOW, A VOICE SAYING, YOU KNOW, WE WILL GET YOU OUT, DON'T 
WORRY, YOU KNOW, AND THEN THEY TOOK CARE OF IT AND THE 
ELEVATOR MOVED UP TO A LEVEL WHERE WE COULD GET OFF. 
Q OKAY. AND IT IS YOUR UNDERSTANDING THAT WAS 
DONE BY THE SERVICE PEOPLE THAT CAME IN RESPONSE TO THE 
CALL. 
A BY THE SERVICE PEOPLE, YEAH. 
Q DO YOU REMEMBER IF THERE WAS AN EMERGENCY PHONE 
IN THE ELEVATOR? 
A I DON'T REMEMBER. 
Q DO YOU REMEMBER THAT IT WAS USED ON THAT 
OCCASION? 
A YOU KNOW, I WAS TRYING TO THINK OF THAT TODAY. 
AND BACK IN THOSE DAYS I DON'T KNOW, I DON'T RECALL IF 
THERE WAS AN EMERGENCY PHONE OR JUST A BUTTON WITH A 
SPEAKER THAT YOU TALKED THROUGH. I DON'T. I DON'T RECALL 
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ADDENDUM 
E 
TESTIMONY OF MERLEEN PEARCE 
1 AROUND IN THE ELEVATOR. 
2 Q HAD YOU EVER HAD ANYTHING LIKE THAT HAPPEN IN AN 
3 ELEVATOR IN THAT BUILDING? 
4 MR. MORGAN: OBJECTION, YOUR HONOR. MAY WE 
5 APPROACH FOR SIDEBAR? 
6 JUDGE YOUNG: YOU MAY, YES. 
7 (WHEREUPON, A DISCUSSION BETWEEN COURT AND 
8 COUNSEL WAS HELD AT THE BENCH, AFTER WHICH, THE FOLLOWING 
g I PROCEEDINGS WERE HAD): 
10 
11 I JUDGE YOUNG: THE OBJECTION'S OVERRULED. 
12 THE WITNESS: THE QUESTION AGAIN, SIR? 
13 Q (BY MR. SILVESTER) LET ME SEE IF I CAN RESTATE 
14 IT. I'M WONDERING IF YOU EVER HAD HAD ANY DIFFICULTIES 
15 WHILE YOU WERE RIDING IN THE ELEVATOR AT 185 SOUTH STATE. 
16 A YES, I DID. 
17 I Q WHAT KIND WERE THOSE? 
18 I A I REMEMBER ON TWO DIFFERENT OCCASIONS BEING 
19 I STUCK IN THE ELEVATOR. I REMEMBER ONE VIVIDLY BECAUSE I 
20 
21 
22 
24 
25 
WAS WITH WAYNE OWENS AND THE OTHER ONE I WAS DELIVERING 
SOMETHING TO THE EIGHTH FLOOR AND I GOT STUCK IN THE 
ELEVATOR. 
23 Q DO YOU RECALL REPORTING THOSE PARTICULAR 
INCIDENTS? 
A IT WAS SUCH A COMMON THING FOR THE BELLS TO GO 
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OFF THAT I DON'T THINK ANYBODY REPORTED--NO. I MEAN, IT 
WAS JUST--IT HAPPENED ALL THE TIME. 
MR. SILVESTER: THAT'S ALL I HAVE. THANK YOU. 
JUDGE YOUNG: OKAY. MR. MORGAN, CROSS-
EXAMINATION? 
CROSS-EXAMINATION 
BY MR. MORGAN: 
Q MERLEEN, MY NAME IS BAIRD MORGAN. I REPRESENT 
BOYER COMPANY IN THIS CASE. I THINK WE MAY HAVE SPOKEN ON 
THE PHONE. 
LET ME JUST TAKE YOU BACK TO THAT MORNING WHEN 
DEANNA TOLD YOU WHAT HAPPENED. 
A OKAY. 
Q AT THAT TIME DO YOU RECALL THAT EITHER SHE OR 
YOU DISCUSSED THE NEED TO REPORT THAT INCIDENT? 
A 
THAN--NO. 
Q 
A 
Q 
A 
Q 
NO, WE SEEMED MORE CONCERNED WITH HER INJURIES 
SHE DIDN'T REQUEST YOU MAKE THE REPORT THEN? 
SHE DIDN'T REQUEST THAT I MAKE A REPORT? 
YES. 
NO. 
OKAY. DID YOU TAKE IT UPON YOURSELF TO DO THAT 
EVEN THOUGH SHE DIDN'T ASK YOU TO? 
A IT SEEMS TO ME LIKE EVERYBODY KNEW THAT THE 
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ELEVATORS WERE BAD. THERE WAS NO NEED TO REPORT IT 
BECAUSE IT WAS JUST UNDERSTOOD THEY WERE BAD. 
Q OKAY. 
A WE WERE ALL AFRAID OF THEM. 
Q NOW WHEN YOU SAY "BAD," YOU'VE REPORTED THAT YOU 
HAD A COUPLE OF INCIDENTS WHERE YOU WERE, I THINK YOUR 
WORD WAS, "STUCK" IN THE ELEVATORS. WAS THAT YOUR WORD? 
A MM-HMM. (YES). 
Q NOW THEN, WHEN YOU WERE "STUCK" IN THE ELEVATOR 
WERE YOU INJURED IN ANY WAY? 
A NO. 
Q WAS ANYBODY ELSE THAT WAS STUCK WITH YOU, MR. 
OWENS, OR ANYBODY ELSE, INJURED AT THAT TIME? 
A THE ONE TIME, I WAS THE ONLY ONE IN THE ELEVATOR 
AND NO, I WASN'T INJURED. I WAS FRIGHTENED. 
Q OKAY. AND THE OTHER TIME WHEN IT WAS MR. OWENS 
THAT WAS THERE, WAS EITHER HE OR ANYBODY ELSE AT THAT TIME 
INJURED FROM BEING STUCK? 
A NO, I THINK WE WERE BOTH JUST NERVOUS. 
Q OKAY. AND THAT ELEVATOR DIDN'T DROP SEVERAL 
FLOORS BEFORE OR AFTER IT GOT STUCK, DID IT? ON EITHER 
OCCASION? 
A I CAN'T RECALL. IT MAY HAVE DROPPED AND THEN 
STOPPED. I DON'T RECALL FOR SURE. 
Q WHEN YOU SAY "DROPPED," ARE YOU TALKING FEET OR 
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FLOORS OR INCHES OR WHAT? 
A FEET. 
Q YOU WEREN'T BOUNCED AROUND, WERE YOU? 
A NO. 
Q YOU WEREN'T KNOCKED TO THE FLOOR. 
A NO. 
Q AND DID SOMEBODY COME AND LET YOU OUT ON BOTH 
OCCASIONS? 
.A YES. 
Q NOW YOU SAY YOU'RE A FRIEND OF DEANNA. HOW LONG 
HAVE YOU KNOWN HER? 
A OH, SINCE ABOUT THAT TIME PERIOD. 
Q SO SINCE ABOUT '84? 
A MM-HMM. (YES). 
Q EVEN THOUGH YOU ARE NO LONGER WITH PARSONS, 
BEHLE YOU HAVE KEPT A RELATIONSHIP WITH HER? 
A YES. 
Q AND YOU WERE AWARE THAT SHE HAD THIS LAWSUIT 
PENDING? 
A YES. 
Q SO FAR AS YOU KNOW WAS ANYBODY AT PARSONS, BEHLE 
& LATIMER NOTIFIED OF WHAT DEANNA SAID HAPPENED TO HER IN 
APRIL OF '84? SO FAR AS A FORMAL REPORT? 
A IF ONE HAD BEEN MADE I DIDN'T KNOW, BUT THAT 
COULD HAVE EASILY HAPPENED 'CAUSE I WASN'T THAT CLOSE TO 
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1 HER, THAT SHE WOULD HAVE--
2 Q SO FAR AS YOU KNOW, WAS HER INCIDENT EVER 
3 REPORTED TO THE BOYER COMPANY? 
4 A I DON'T KNOW. 
5 Q SO FAR AS YOU KNOW WAS IT NEVER REPORTED TO 
6 KIMBALL ELEVATOR? 
7 A I DON'T KNOW THAT EITHER. 
8 Q THE INCIDENTS THAT YOU DESCRIBED BEING "STUCK," 
9 DO YOU KNOW IF THEY WERE BEFORE OR AFTER WHEN DEANNA TOLD 
10 YOU? 
11 A I CAN'T REMEMBER FOR SURE. I KNOW IT WAS AROUND 
12 THAT TIME. 
13 Q COULD IT HAVE BEEN AFTER? COULD IT EASILY HAVE 
14 BEEN AFTER AS BEFORE? 
15 A THAT'S 10 YEARS AGO. I DON'T KNOW. I DON'T 
16 KNOW. I CAN'T REMEMBER. 
17 Q DO YOU HAVE ANYTHING THAT LEADS YOU TO BELIEVE 
18 THAT EITHER ONE OR BOTH OF THOSE WAS BEFORE WHAT DEANNA 
ig TOLD YOU? 
20 A IT COULD HAVE BEEN BEFORE. IT SEEMS TO ME LIKE 
21 IT WAS BEFORE BUT I CAN'T RECALL FOR SURE. 
22 Q DO YOU HAVE ANY REASON TO THINK THAT IT'S MORE 
23 LIKELY THAT IT WAS BEFORE THAN AFTER? 
24 A NO, I DON'T KNOW. I CAN'T REMEMBER FOR SURE. 
25 MR. MORGAN: OKAY. THANK YOU. THAT'S ALL I 
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HAVE. 
THE WITNESS: YOU BET. 
MR. SILVESTER: NOTHING FURTHER, YOUR HONOR. 
JUDGE YOUNG: THANK YOU, MS. PEARCE. YOU MAY BE 
EXCUSED. 
YOUR NEXT WITNESS? 
MR. SILVESTER: YES, WE CALL BRENT RUSSON. YOUR 
HONOR, MR. RUSSON WAS SUPPOSED TO BE HERE AT 2:00 O'CLOCK 
BY SUBPOENA. MR. FERRICKS GUARANTEED ME HE WOULD BE HERE. 
JUDGE YOUNG: WHY DON'T WE SEE IF MAYBE--DO YOU 
HAVE A PHONE NUMBER FOR HIM? 
MR. SILVESTER: I DON'T. 
JUDGE YOUNG: DO YOU HAVE ANY OTHER WITNESS YOU 
COULD TAKE OUT OF ORDER? 
MR. SILVESTER: I DON'T RIGHT NOW. MY NEXT 
WITNESS IS MR. PETERSON BUT I NEED MR. RUSSON FOR 
FOUNDATION. 
JUDGE YOUNG: ALL RIGHT. LET'S TAKE A BRIEF 
RECESS. 
MR. SILVESTER: WE WILL MAKE A PHONE CALL. HE 
IS WITHIN SHORT DISTANCE OF THE COURTHOUSE. 
(RECESS). 
JUDGE YOUNG: ALL RIGHT. MR. SILVESTER, YOUR 
NEXT WITNESS, PLEASE? 
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